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Supreme Court of the District of Columbia. 


In Equity. JSTo. 33385 

Woodford D. Harlan, American Fidelity rv 

Corporation, Plaintiffs, mpany, a 

Theo. J. Morgan and Morgan E Morpam n 

Firm Name and Style of Morgan Bros ’ T C °‘ partners under the 
ants. J rorgan Kros., Incorporated, Defend- 

United States of America, 

District of Columbia, s»: 

lumbia,Tthe b (%’ o^wLhinfton^2$^ ‘- e District of C °- 
hereinafter mentioned, the following’ Dlst ^! c ‘> at the times 

>ngs had, in the above-entitled causefto $t? 6 filed and Proceed- 

Bill of Complaint. 

Filed April 23, 1915. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 33385 

Woodford D. Harlan, American Fidelity 

Corporation, Plaintiffs, C °mpany, a 
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WOODFORD D. HARLAN ET AL. VS. 


First. The plaintiff, Woodford D. Harlan is an adult citizen of 
the United States, a resident of the District of Columbia, and bnngs 

thia S uit in his own ricjht And bchfllf# . . . 

The plaintiff, American Fidelity Company, is a corporation doing 
business in the District of Columbia and joins with the plaintiff 
Woodford D. Harlan and sues in its own right and behalf in order 
that it might have the advantage and benefit of this proceeding and 

the decrees and orders entered herein. MnMfl 

Second. The defendants Theo. J. Morgan and Morgan E. Morgan 
are adult citizens of the United States and residents of the Distnct of 
Columbia; they are sued in their own nght and behalf as partners 
trading under the firm name and style of Morgan protliers. Incor¬ 
porated . at 920 New York Avenue, Northwest, Washington, 

F DC 

2 Third. That for some time prior to May, 1913 he was the 

owner in fee simple, subject to a mortgage or deed of trust of 
record thereon, of a subdivision made by him of a tract of land ad¬ 
joining Takoma Park and containing over one hundred separate lots. 
That his home was located upon said subdivision and he resided 
there. That the lots in said subdivision were for sale and plaintiff 

had his own “For Sale” sign thereon. . *, 

That each lot had a fixed and definite price and sales of lots in said 
subdivision had been made by him directly and also through the aid 
of Real Estate Brokers; no individual or concern. however 1 had Q !:*' 
elusive control of the sale of the property until June 10th, IU16, 


as hereinafter set forth. r , ii 

That in the month of May, 1913, one of the defendants called 

upon him at his said residence, introduced himself, handed plaintiff 
defendants’ business card and represented that his firm was engaged 
on a large scale in dealing in and promoting surburban subdivided 
propertv and that he believed that his firm could dispose of consid- 
able of said subdivision within a short time if they could agree upon 
the price of the land and compensation on the sales. T " e y talked 
generallv regarding the experience of the defendants and their al¬ 
leged ability to handle and dispose of the property expeditiously and 
also regarding the property, its advantages prospects and salability. 
The said defendant put his proposition verbally and it contained the 
provision that his firm should have the exclusive control of the prop¬ 
ertv for a period of six months with the right reserved, however, to 
plaintiff to make sale of property himself. The defendants 
3 also wanted a brokerage or commission of twenty per cent on 
all cash sales and twenty-five per cent on all time sales made 
bv them. Plaintiff took their’ proposition under consideration and 
a dav or two thereafter he called upon the defendants at their said 
office and informed them that he would give them the exclusive con¬ 
trol, subject as aforesaid, of said property and pay them the commis¬ 
sion aforesaid provided that they would agree to spend not less than 
Fifty dollars per month in the advertising of said property # 1 he 
defendants declined to make any such expenditure and plaintiff 
thereupon rejected the defendants’ proposal. Thereupon one of said 
defendants suggested that his firm might be able to dispose of some 
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W “ <? ih r«»p« «■>„„„» 

Fourth Plaintiff i ii ? them of any lots in said subdivision 
merated he* never^ Wpn ' exo f/’ tin « on the two occasions enu- 

at t jsft* s£; 5®. -.TWffft? 

voked the privS^tioush- 2TT ?,> pr0 P ert y and - 
that on that occasion Tn ef«- P selling any thereof and 

■918, lie SSSLdrt?£XTo ? m "' 

Potion, to he mile hi, WE&’aS&S Z 

otm;l had the . fariliti * for handlingTuch tmS 

tered into the following agreement with said William H Q„„ n j ’fl 
Company, Incorporated, to wit: H ' haunders * 

Messrs. Wm. H. Saunders & Co., Southern Building 

® «: ;s 

S*i5 £ts C 2 toTo P bot h h 0!e f ^ 'nowVnSr conTracl of't”; 
oqL ,, 0 , . ts 1 w 10, both inclusive, and Lots 28 and 29 in Sauare 
3366 which are hereby expressly reserved. ’ qUare 

the sale of any lot must be for the amount specified in the niW 
list accompanying this contract, or for such price as mav be mntneii 

Upon; hut no lot shall be sold for less than $10.00 down and 
$10.00 per month thereafter until fully paid for A 

^be delivered to the purchaser\t%tme aft sufficto/t 

cash has been paid therefor to secure the release of «ame in accord 

Sd s$tt te m tl the eXiSting deed ° f trust ’ unl - such lot is* 

folKnrar^^ t;m°e f „t a o y f tteZst 

amount due thereon is fully paid; Second, after the full amount of 
the trust is paid, the cash received monthly or otherwise from n.,r. 
chasers shall be paid in equal amount® to Wm H SanndoiJs a 
C ompany and to Woodford D. Harlan his heir® or assi’Jrf & 

mentsto Wm. H. Saunders * Co. to S p P ^ 

Should any purchaser cease his or her monthly or other pay¬ 
ments before he, or she, has paid in enough cash to provide com 
missions in full to \\ m. H. Saunders & Co. then the said Wm H* 
Saunders & Co, shall be entitled to no further commission fw the 

sale of the lot in question, unless said corporation should thereafter 
sell said lot to another purchaser. mereaiier 

Where a lot is sold for part cash, and on monthly or other pay- 
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WOODFORD D. HARLAN ET AL. VS. 


ments, a deed shall be executed to the purchaser and a deed of trust 
made by the purchaser to secure the deferred payments for said lot; 
and said deferred purchase money shall bear interest at six per 
centum per annum. 

I hereby further agree to give the said Wm. H. Saunders & Co. 
a commission of twenty-five per cent on the gross amount of sales, 
except in case of default of purchaser above mentioned, sold under 
this agreement; and for collecting the notes thereon during 
5 the term of this agency, and for preparing all papers, deeds 
etc. 

Witness my signature hereto this 10th day of June, A. D. 1913. 

WOODFORD D. HARLAN. 


Witness: 

N. M. L. JENKINS. 


Accepted this tenth day of June, A. D., 1913. This contract to 
terminate, however, unless the gross amount of sales amount to at 
least $5,000.00 within ninety (90) days from this date. 

WM. H. SAUNDERS & CO.” 


That the property described in the Declaration of the defendants, 
hereinafter referred to. was included in the aforesaid agreement. 
It was upon the making of the aforesaid agreement that plaintiff 
Harlan called upon the said defendants as aforesaid. 

Sixth. That earlv in the month of July, 1913, one William H. 
Whitten and his wife called upon plaintiff Harlan at his residence 
aforesaid and inquired regarding the property aforesaid, the size and 
area of certain lots, the price and terms upon which they could be 
bought. That previous to that time plaintiff Harlan did not know 
the said Whitten and had never heard of him. That plaintiff 
Harlan furnished said inquirer all the information desired, took 
him upon the property and diligently sought to interest him therein. 
That the said Whitten departed undetermined regarding the pur¬ 
chase of any of the lots and some ten days thereafter he again visited 
plaintiff Harlan and again went upon the property, discussed its 
price and terms but did not then bind himself to purchase any of 
the lots although plaintiff Harlan, as before stated, used every rea¬ 
sonable and fair means to persuade him to purchase one or more 
of the lots in said suMivision. Plaintiff Harlan informed 
6 the said Whitten during the progress of the negotiations for 
said property or a portion thereof that he was not in a posi¬ 
tion personally to make the sale and that if the said Whitten. finally 
purchased he "would have to do so through his agents, William H. 
Saunders & Company, Incorporated, as they possessed the exclusive 
right to sell the property for a period of one year from June 10th, 
1913, and thereafter plaintiff Harlan and one Livingston, who acted 
as the representative of said Agent, called upon the said Whitten 
at his Office in the United States Patent Office and the said Living¬ 
ston then and there obtained from the said Whitten a contract for 
the purchase of two lots in said subdivision; the contract being as 

follows: 






THBO. J. MORGAN ET AL. f 

Office of Wm. H. Saunders <fc Co.. 

E sta te Agents, 

1407 F Street, Northwest. 

Telephones Main 1016 and 1017. 

(In Duplicate.) 

Received of W tt un,-.. y A8HIN «TON, D - C -> July 21/13. 

($S). d beinJ deposuln 'n/ r '’ s f ve f nt >" five * No/100 Dollars 
Lots No. 11 & 12 Square* No SSfifi S// , the Purchase money for 
the owner. For . So , ld x ‘°^m subject toapproval of 

on the following terms- All Cash "no ° PP dollars ($1,300.00) 
sumed by Agents b.Tsame tr ^ responsibility as to title as- 

date, or deposit to he refund^ K °° d ° f reCOrd ’ and taxes P aid to 
dajfrom Zi^Tith Cmnnnnv is 8 " 6 '' c °" summate ■*> within ten 

6XPenSeS ° f 

WM. H. SAUNDERS & CO., 

Approved by AffmU f ° T the ° wneT ' 

whnnpnDn^T?^’ J R " Purchaser. 

WOODFORD D. HARLAN, Owner. 

Received above deposit. 

W. D. HARLAN. 

erty to me andEmma^ fie h^WhSn^Zf ^anT 9 ' 

W. H. WHITTEN, J B . 

laJcolTeyed p,aintiff Har ‘ 

proceeds of said sale,^Rafter pavn ent ^f the^ ^ wife and the 
above provided for by said alrreen.en^ w’ ™*! 0 '!, Said A « ent 
Agent towards the liquidation of the deed of by , the said 

•said subdivision. d of trust or mortgage on 

hi^In^Jhe^dWhitteTon^eS'vl. u° nver ?? tion between 
Whitten informed him that the detonlf ‘ f b*« residence, the said 
the subdivision in Mav but that he d;^ 8nt f U,< dn ven him past 
or discuss its price, size or terms lln ln the P^perty 

time because it did not interest him or his^vife. SafdWhlt^ ^ at 
on that occasion in form prl nl^infiff it i 1 ^ Whitten also 

informed "httiilbl??»} M t 
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owner and that they, the defendant, thereu^too^khhn repeatedly 

and showed him other proper > ^ tint prior to the con- 

Eighth. Plaintiff Harlan furt e l>efore the consum- 

veyance of said property te the said \\ hitten betere t e 

motion of the said contract, ‘he defendants com . , 

residence aforesaid and demam 11 • > claiming that 

mission on the amount of said ^e te ^ h.tten he « 

thev made the sale to said \\ hitten ana mi ■ . „ 

8 

them that it was entire > ^ t ivintrdon as the represents- 

the sale was affected and that under hu the commission 

rtrsatXrpSmenT plaintiff avers he made upon the eon- 

“pESfiff farther avers tl».. the, tbtojg* made™ effort what- 

sr^rssV^ ■£*** d sS 

the defendants in connection with said propertj anu 

th Sh. Thereupon upon the Wr S" ms, 

alleged claim, the defendan « o Municipal Court of said Dis- 

Sf fo^r the'lmount of $260.00 with ‘interest from July 31, 191 , 
the Declaration reading as follows. 

“In the Municipal Court of the District of Columbia 
T M ..v X- Morgan E Morgan, Co-partners, under the 

«* - 1 Wl« »l !»«“ »«*•• >“ • 

VS. 

W oodford D. Harlan. 

Bill of Particulars. 

/ 

T . , inti( w sue the defendant for that the defendant 

Th S nnd aereed to pav to the plaintiffs a commission of 
9 promised and agreed I P ^ ^ in Squa re number 

10 % » n ; n }' J r c j ,'S a j a commission of 20 % on any 
3366 in the District of Columbia, ^ ^ plaintiff says that 

and all cash sales °!o - 0 « Vhftten Jr., to purchase from the de- 
they procured one \\. ■IT ^ hi ten , t f 3366 ■ th 

Sl.’Sit.™ ■" d doll “ < ‘ 260) 

m W°b“««to plaintiffs teing this suit snd chain, th. snm nl t-o 
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“ and S1Xty Wlth lnterest from July 31, 1913, besides 

RUDOLPH H. YEATMAN, 

Attorney for Plaintiffs” 

' an! plaintif ! H , arlan and *» appeared 

tfje plaintiff American Fideii'ty°Co < !npany, , ' , a TOr^rmi^^surety 

Just.ee Anderson and a Jury on the twenty-third day of October 
l 9 } 4 ’ and «*ulted in a verdict in favor of the plainriffs in 3 
act on for the amount claimed in said declaration with interest and 
caste. Thereupon, in due season, a motion for a new trial was filed 
and submitted which was overruled on November 21 , 1914 and 

10 tiffs 8 That° n th ald Ver<3lC ‘ WaS ther ® u P° n entered against plain- 
*• That theieupon, in open Court, an appeal from <«aid 

judgment was noted to the Court of Appeals and the penalty 

of the bond, to operate as a supersedeas, was fixed at $500.00 and in 

due season said bond with plaintiff corporation as surety was filed 

to^RillT^F 1 bj r 16 C ? Urt- Thereu Pon, in due season, plaintiff filed 
hi. Bill of Exceptions for approval by the Court and the time to file 

the transcript in the Court of Appeals was extended from time to 

t ie pending the approval of said Bill bv the Court That beina 

unable te agree with Counsel for the defendants upon the contents 

of said Bill there being considerable controversy between Counsel 

regarding what was done and said at the trial and what evidence was 

admitted by the Court in behalf of the respective parties and ^bout 

which the\ could not agree, the plaintiff Harlan abandoned his 

a oresaid appeal knowing at the time that he had a perfect eauitabte 

defense to smd suit and believing that it would te moTS 

ficial to invoke the aid of this Honorable Court in that regard than 

Bid r of°F 8 vc nV fUrth f the . controversy regarding the settling of the 
Bill of Exceptions aforesaid. Thereupon the defendants had said 

appeal docketed and dismissed in the Court of Appeals and the man- 

Ho^orabte 1 Court gmen ab ° Ut t0 ** ^ “ Said Law case in thi * 

Eleventh That in the trial of the said law action before said 
Justice and Jury plaintiff, through his Counsel, diligently endeavored 
to introduce as testimony in his behalf the aforesaid agreement made 
by him with the said William H. Saunders & Company Incor¬ 
porated, and the said agreement of sale made by said Corporation 

11 Wldl "bitten, but this offer was refused on the 

11 ground that ,t was no defense, in law, to the plaintiff’s action 
and that the only question was whether or not the plaintiffs 
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in said law action were the procuring cause of the sale. Plaintiff 
duly excepted to the refusal of the Court to admit such proffered tes¬ 
timony or evidence and an exception was allowed by the Court The 
refusal to allow the introduction of said evidence plaintiff avers man¬ 
ifestly prejudiced his case and was one of the assignment of errors 
to be presented to the Court. On the advice of Counsel, however, 
plaintiff avers that he was informed that it was doubtful whether the 
Court of Appeals would disturb the verdict of the Jury and judgment 
of the Court on that ground in a law case but that such evidence was. 
in the opinion of said Counsel, together with the other facts and cir¬ 
cumstances in the case, a conclusive defense to the defendants’ action 
in an Equity Court. 

Plaintiff Harlan avers that as shown by the recitals of this Bill 
the defendants never had any lawful claim against him and that 
in equity and good conscience the judgment now sought to be va¬ 
cated ought not to be enforced, especially in view* of the fact that 
he paid said William H. Saunders & Company, Incorporated, under 
said agreement of June 10th, 1913, a commission of twenty-five per 
cent on tlie said \\ hitten sale. 

Plaintiff further avers that he has, as set forth herein, a meritori¬ 
ous equitable defense to the defendants’ cause of action which he w*as 
unable , without any fault or negligence on his part, prevented from 
interposing as a defense at law. 

Twelfth. Plaintiff files herewith a short copy of the aforesaid 
judgment at law in Law Cause No. 56252 and prays that 
12 the same may be considered as part hereof and is marked 
Plaintiffs’ Exhibit No. 1. 

Thirteenth. The plaintiffs are advised, and therefore aver, that, 
by reason of the premises, it would be contrary to equity and good 
conscience that the defendants, or either of them, should be per¬ 
mitted to enforce or collect the said judgment, or any part thereof, 
or to assert and rely upon the same as a charge or demand upon, or 
against, the complainants, or either of them, or that the said judg¬ 
ment and the record in the said cause numbered 56252 At Law should 
be allowed to be, and remain, in apparent force and effect against 
the plaintiffs, or either of them. 

Plaintiff Harlan hereby tendering himself ready to prove by 
competent and material evidence all the allegations of this Bill. 

The premises considered, the plaintiffs therefore pray as follows: 

1. That process may issue to the defendants, and each of them 
requiring them, and each of them, to appear to and answer, but 
not under oath, the exigency of this Bill of Complaint, the answer 
under oath of the said defendants, and each of them, being hereby 
expressly waived. 

2. That the plaintiffs, and each of them, and their and each of 
their respective Attorneys and agents (the said plaintiffs being the 
defendants herein) may, both during the pendency of this cause 
and on the final hearing hereof, be restrained and enjoined from 
collecting or enforcing, or attempting to collect or enforce, the 
said judgment, or to assert the same or the record thereof as a charge 
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or demand upon the plaintiffs, or either of them, or the prop- 
lo erty of either of them. ^ 

• ,1 plaintiffs may have such other and further relief 

case may F require^ ^ C ° Urt deems P ro P er an d the nature of the 

The defendants to this suit being Theo. J. Morgan and Morgan 

und " “™ ““ “ d 

GEORGE C. GERMAN, ■>. HARLAN. 

Attorney for Plaintiffs. 

City of Washington, District of Columbia, To wit: 

do solemnly_ swear that I have read the foregoing Bill of Com- 
1116 subscribed and I know the contents thereof; that the 
facts therein stated as of my own personal knowledge are true and 
those stated as upon information, advice and belief I believe to be 

triiG* 

WOODFORD D. HARLAN. 

A *D b! mf 1 und SWOrn to before me this 22nd day of April, 

[’seal.] DUDLEY T. HASSAN, 

Notary Public, D. C. 

Rule to Show Cause. 

Filed April 23, 1915. 


Upon presentation of the Bill of Complaint filed this day in this 
Cause, it is, by the Court, this 23rd day of April A D 1915 
ordered that the defendants Theo. J. Morga/and Morgan E 
Morgan, co-partners under the firm name and style of Morgan 
Brothers Incorporated, show cause herein, if any thev have on 
Friday, April 30th, 191o, why they should not be enjoined pendente 
lite as prayed in the said Bill; provided a copv of this Order be 
served upon one of said defendants two days before said return day. 

WALTER I. McCOY, Justice. 

Marshal’s Return. 

April 27, 1915. 

^Served copy of the within Rule on Morgan Brothers by personal 
service on Morgan E. Morgan one of the firm. F 

MAURICE SPLAIN, 

U. S. Marshal. 

Bb 


2—2848a 
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15 Motion to Dismiss Bill. 

f Filed April 30, 1915. 

******* 

Now come the defendants, by their attorneys, and move the Court 
to dismiss the bill of complaint filed herein in the above entitled 

cause upon the following grounds : 

(1) That the said bill of complaint does not set forth any cause 

of action cognizable in a court of equity; 

(2) That said bill of complaint does not set forth any equity; 

(3) That said bill of complaint upon its face shows that the plain¬ 
tiffs had a plain, adequate and complete remedy at law. 

RUDOLPH H. YEATMAN, 

OTIS B. DRAKE, 

Attorneys for Defendants. 


To George C. Gertman, Esq., Attorney for Plaintiffs: 

Sir: Take notice that the aforegoing will be for hearing on the 
7 th day of May, A. D. 1915. 

RUDOLPH H. YEATMAN, 

OTIS B. DRAKE, 

Attorneys for Defendants. 


Service of copy of the aforegoing acknowledged this — day of 
\pril, A. D. 1915. 

F GEORGE C. GERTMAN, 

Attorney for Plaintiffs. 


1(3 Decree Dismissing Bill, &c. 

Filed May 17, 1915. 

******* 

This cause coming on to be heard on the rule to show cause issued 
herein and the motion to dismiss the bill of complaint, it is, by the 
Court, this 17th day of May, A. D. 1915, ordered, that said rule be 
and the same hereby is discharged and said motion be and the same 
hereby is sustained, and the said bill of complaint be and the same 
hereby is dismissed, with leave to plaintiffs to file an amended or 
supplemental bill within five days as they may be advised. 

By the Court : 

F. L. SIDDONS, Justice: 
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Decree Dismissing Bill, See. 

Filed May 29, 1915. 

******* 

RilV f,? P t 1f rin p g to the Cowt that the plaintiffs stand on their original 

• l m i hlS . CaUS f, an< ^ ei '' lni -' to amend or supplement the same 
wiUnn the time allowed by the order passed herein May 17th 1915 
it is, accordingly, this 29th day of May, A. D. 1915, adjudged and 

1,1 • h » c ““ ^ “»**”«**X £ 

F. L. SIDDONS, Justice. 

bond, . „p, ral . , , up ,^ : 

0 K F- L. SIDDONS, Justice. 

R. H. YEATMAN, 

Att’y for Def’ts. 

GEO. C. GERTMAN, 

Atfy for Pl’ffs. 

Memorandum,. 

May 29, 1915.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed June 26, 1915. 

******* 
LrftotSiT 1 in h ° 1,iine p “ *“ "»* ««w 

2 . The Court erred in entering the decree dismissing the bill 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

Designation of Record, on Appeal. 

Filed June 29, 1915. 


The plaintiffs (appellants) hereby designate the following as the 
record upon their appeal to the Court of Anneals • 8 

1. Copy of Bill of Complaint. 

2. Rule to show Cause. 
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3. Defendant’s motion to dismiss. 

4. Order discharging rule. 

5. Order dismissing Bill. 

6 . Memorandum of appeal of order. 

7. Memorandum of bond on appeal. 

8 . Assignment of errors. 

9. This Designation. 

GEORGE C. GERTMAN, 

Attorney for Appellants. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 3338o in Equity, wherein 
Woodford I). Harlan et al. are Plaintiffs and Theo. J. Morgan et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 6th day of July, 1915. I 

[Seal Supreme Court of the District of Columbia.] I 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2848. Woodford D. Harlan et al., appellants vs. Theo. J. Morgan 
et al. Court of Appeals, District of Columbia. Filed Jul- 7, 1915. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1915. 


No. 2848. 


WOODFORD D. HARLAN ET AL., APPELLANTS, 

vs. 

THEO. J. MORGAN ET AL., APPELLEES. 


BRIEF OF APPELLANTS. 


Statement of the Case. 

This is an appeal from a final decree (Rec., p. 11) 
dismissing appellant’s bill; the decree was based upon 
appellee’s motion to dismiss (Rec., p. If). 

The bill was for the intervention of the equity court 
to enjoin the collection of a judgment at law on the 
ground that it would be against conscience for the 
appellees to avail themselves of the judgment which was 
one for alleged commissions on a sale of certain real 
estate. 


ARGUMENT. 

The motion to dismiss is equivalent to a demurrer and 
admits the allegations of the bill (Equity Rule 32); 
which admitted allegations, so far as they may be im¬ 
portant, are: 

The appellees (defendants below) are partners, trading 

1—4469 
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* 

under the firm name of Morgan Brothers, Incorporated. 

In other words, the corporation is trading as a partner¬ 
ship. 

Appellant Harlan owned a subdivision of over one 
hundred lots, had his home there and a “for sale” 
sign on the subdivision; each lot had a fixed and definite 
price and he had made sales directly and through the 
agency of others; nobody had exclusive control thereof 
until June 10, 1913; that in May, 1913, appellees ap¬ 
proached appellant for the purpose of handling his 
property, but no definite bargain was made between 
them, although appellant verbally offered 10 per cent 
commissions on any cash sales they might make; that 
appellant had only two conversations with the appellees 
regarding his property and on June 10, 1913, he revoked 
the privilege previously given them of selling his prop¬ 
erty, at which time no claim was made by the appellees 
that appellant was anywise indebted to them or that 
they had any prospective purchasers; on June 10, 1913, 
appellant entered into a contract with Saunders & 
Company giving them exclusive sale of his property 
(Rec., pp. 3 and 4); in July, 1913, one Whitten and wife 
called upon appellant regarding the lots in his sub¬ 
division and that previous thereto appellant did not 
know Whitten and had never heard of him, whereupon ' 
appellant took him upon the property, furnished him 
desired information and diligently sought to interest him 
therein; subsequently, the said Whitten again visited 
appellant, went upon the lots again, discussed their price 
and terms and appellant again exerted every reasonable 
means to make a sale, informing the said Whitten at that 
time that the sale would have to be made through 
said Saunders & Company as they had exclusive con¬ 
trol of the property until June 10, 1914, and there¬ 
after appellant and a representative of Saunders & 
Company called upon said Whitten at his office and ob- 













3 

V 

tained from him a contract for the sale of two lots in the 
subdivision (Rec., p. 5); thereafter the two lots were 
conveyed to the said Whitten and the commission pro¬ 
vided for by the Saunders’ agreement was paid Saunders 
thereunder; that during one of the conversations between 
Whitten and appellant, Whitten informed appellant 
that appellees had once, in May, 1913, driven him past 
the property but that he, Whitten, did not go upon the 
property, discuss its price, size or terms, because it did 
not interest him or his wife; that thereafter Whitten in¬ 
formed appellant that he, Whitten, had called upon 
the appellees regarding lots in the subdivision and ap¬ 
pellees informed him that they no longer had the right 
to sell lots in the subdivision as their authority to do so 
had been revoked by the appellant and that appellees 
thereafter repeatedly took him and showed him other 
property than that of the appellant which they en¬ 
deavored to sell him; that so far as appellant knows, no 
effort whatsoever was made by the appellees, other than 
the mere driving of said Whitten and his wife past said 
property and they spent nothing towards the adver¬ 
tisement or promotion thereof 

That upon appellant’s refusal to meet the demand of 
the appellees to pay them commission on the aforesaid 
sale, suit was filed before the Municipal Court for 
*$260, resulting in judgment in their favor; said judg¬ 
ment was appealed to the Supreme Court of the District 
of Columbia and affirmed; in the trial in the Supreme 
Court, counsel for the appellant diligently endeavored 
to offer the aforesaid Saunders’ agreement in evidence 
and the court sustained the objection thereto on the 
ground that it set up no defense in law, to which ruling 
the appellant duly excepted. 

The above in substance is a part of the case made by 
the bill and appellant contends that it would be contrary 
to equity and good conscience to allow the appellees to 














collect the judgment and the prayer of the bill is that the 
collection thereof be enjoined and that appellees not be 
allowed to assert the same of record. 

Although no analogous case can be found, yet under 
the well settled principle of equity jurisprudence an 
equity court has power to intervene in this case. Marine 
Ins. Co. vs. Hodgson, 7 Cranch, 332. The bill alleges 
and the motion to dismiss admits that there was 
never any consideration for the judgment and that by 
the enforcement thereof appellant would be required 
to pay $585 on a $1,300 sale, in the making of which sale 
the appellees rendered not the slightest assistance, but 
on the contrary endeavored to defeat by trying to sell to 
Whitten other property in their hands and control. 

It is respectfully submitted that the decree should 
be reversed. 

GEORGE C. GERTMAN, 

Attorney for Appellants. 
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(tart of Apprala Jiairifl of (Colombia 

October Term, 1915 . 


No. 2848. 


WOODFORD D. HARLAN, ET AL., APPELLANTS 

VS. 

THEO J. MORGAN, ET AL., APPELLEES. 


BRIEF OF APPELLEES. 

Argument. 

The appellees, co-partners, trading under the firm name 
of Morgan Bros., Inc., sued the appellant, Harlan, for a 
real estate commission. The bill of complaint discloses 
that the case was first instituted in the Municipal Court of 
the District of Columbia where the issue of fact, namely, 
whether or not the appellees were the procuring cause of 
the sale was decided adversely to the appellant and judg¬ 
ment rendered for the amount sued for; an appeal was 
thereupon prosecuted to the Supreme Court of the Dis¬ 
trict of Columbia and a year or more thereafter a trial 
before a jury was had which resulted in a verdict and judg- 
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ment in favor of the appellees. Appellant, Harlan, then 
noted an appeal to this Honorable Court from this judgment 
and perfected the same by giving bond, but upon his failure 
to file his transcript of record, the said appeal was docketed 
and dismissed. Thereafter this bill in equity was filed 
in the court below to enjoin the collection of the said judg¬ 
ment on the ground that the trial court had erroneously 
excluded from the consideration of the jury a certain docu¬ 
ment offered in evidence by him. 

The bill of complaint does not allege wherein this paper¬ 
writing constitutes an equitable ground for enjoining the 
collection of the judgment recovered, other than the fact 
that he was not allowed to introduce it in evidence. The 
most that the bill says is that the trial justice sustained the 
objection on the ground that it set up no defense in law 
to plaintiff’s action, which means nothing more or less than 
that the evidence was incompetent and therefore inadmis¬ 
sible. On the other hand, it discloses that the trial court, 
having held as a matter of law that it was not admissible, 
the appellants were not diligent in having that ruling re¬ 
viewed by this court. 

Appellant, Harlan (Br. p. 4), admits no analogous case 
can be found to sustain his contention, nor does he cite 
any case which holds that a dissatisfied litigant in an action 
at law (against whom judgment has been rendered), who 
fails to perfect his appeal, can invoke the aid of equity to 

enjoin collection of said judgment, by means of a bill in 
which he admits (R., p. 8), that it is doubtful if the court 
of last resort would disturb the identical judgment, the 
collection of whjph he s^ k s jt o enjoin. 

In the case citCcl^TMarme Ins. Co. vs. Hodgson, 7 Cr., 

332), the court said: 

“* * * it may safely be said that any fact which 

clearly proves it to'be against conscience to execute a 
judgment, and of which the injured party could not 



have availed himself in a court of law; or of which 
he might have availed himself at law, but was prevented 
by fraud or accident unmixed with any fault or negli¬ 
gence on himself or his agents, will justify an appli¬ 
cation to a court of equity.” 

Clearly appellant does not bring himself within the ruling 
of this case. 

Equity will refuse to relieve a party against a judg¬ 
ment * * * where he has negligently omitted, 

having full knowledge of the facts, to apply in due sea¬ 
son for such remedies as were open to him by appeal 
or writ of error * * 

23 Cyc., 980. 

10 A. & E. Encyc. L., 377. 

In the case of Pickford vs. Talbott, 225 U. S., 651, where 
it was endeavored to enjoin the collection of a judgment at 
law on the ground of newly discovered evidence, the Su¬ 
preme Court says (page 657) : 

“In order to warrant the interposition of a court of 
equity to restrain the enforcement of a judgment at 
Inw, it is, of course, not sufficient for the defeated party 
to show that because of some newly-discovered evidence 
pertaining to an issue in the case, or because of some 
newly discovered fact that might have been put in issue, 
he would probably have a better prospect of success on 
a retrial of the action.” 

Again in Hendrickson vs. Hinckley, 17 How., 443, 5, that 
court says: 

“A court of equity does not interfere with the judg¬ 
ments at law unless the complainant has an equitable 
defense, of which he could not avail himself at law, 
because it did not amount to a legal defense, or had a 




good defense at law, which he was prevented from 
availing himself of by fraud or accident, unmixed with 
negligence of himself or his agents.” 

The appellant in this case most surely does not bring him¬ 
self within the rule as laid down by the Supreme Court of 
the United States as hereinbefore shown, and we respect¬ 
fully submit that if the lower court should have done other¬ 
wise than dismiss this bill it would have set a precedent 
for unsuccessful litigants in all law cases to appeal to the 
courts of equity to review the action of the law courts rather 
than to this Honorable Court, thereby denying their oppo¬ 
nents the benefits of the Constitutional right of trial by 
jury, and encouraging and making possible prolific litiga¬ 
tion and multiplicity of suits to determine very simple ques¬ 
tions of fact and law. 

Respectfully submitted, 

Rudolf H. Yeatman, 

Otis B. Drake, 

Attorneys for Appellees. 








